IN THE NAME OF GOD

The Situational Precepts on surrogate Womb 

Introduction:

    In Islam for each of men’s actions a precept has been established. Due to the great scientific improvements, making use of offered sperm, ovule, or foetus, and surrogate mother, a third person can take roles in man’s artificial reproduction. The matter is also considered as one of man’s actions whose situational and obligatory precept should be established. An obligatory precept indicates do's and dont's in the area of man’s behavior. Although situational precepts don’t directly define man’s behavior and action, it describes their consequences.1

    There are various types of Gestational Surrogacy which are presented here and one of them that is Total Surrogacy will be discussed afterwards. The relevant situational precepts such as genealogy and its consequences will be included ,too.

Types of Gestational Surrogacy:2

    In this method, the surrogate mother becomes pregnant by the assisting techniques of reproduction and foetus produced by the legal parents' sperm and ovule. The surrogate mother is not genetically related to the baby and merely carries the foetus including the legal parents' sperm and ovule.

Partial Surrogacy:

    In this method, barren couples use the offered ovule or foetus for artificial fecundation and making the surrogate mother pregnant.

    As mentioned above, only one of the three types is discussed in this article. 

    A surrogate mother is a woman who volunteers to carry the foetus and to gives birth to a baby for barren parents and returns them the baby after childbirth. The woman carrying the foetus  and owning the womb is surrogate mother and  barren spouses are the true parents or the legal parents. 

    Barrenness is the situation when a woman is unable to get pregnant after having constant sexual intercourse without using preventive methods of pregnancy.3   

    The Situational Precepts for Surrogate Womb 

kindship 

    kindship is one of the major problems in the area of situational precepts specially on individual states and family rights because it includes so many significant effects and consequences such as inheritance, intimacy, right of custody, and expenses.

kindship’s Definition:

    kindship needs to be clarified first and its precepts and consequences will be discussed later.

kindship literally means a blood relationship between a couple of people when one is born of the other or both are born of a third person.

However jurists and lawyers have no new or different definition for kindship. kindship has been defined in the book " Tahrir-al-Rauzah based on Loma'-al-Dameshqiyah " as follows: 

    " The relationship between two people by means of birth whether one is traced back to another like father and his child or both are traced back to a third person like two brothers or sisters or a brother and sister." 6
    Mohammad Hassan Najafi, the author of "Javaher", says:" Genealogy means when a person's birth leads to another person like father and his son or when two people's birth leads to a third person like two brothers and their father.

    It can be said that kindship has no particular religious term. But according to Islamic jurisprudence, there should be some requirements for a valid. 

To have a valid kindship in a family, a life-germ should be formed by spouses. So kindship caused by a family has 3 principles:

1- A valid marriage

2- Sexual intercourse between spouses

3- Formation of life-germ after intercourse 

    However, Islamic jurisprudence and the laws derived from consider that a child developed out of a family belongs to his natural parents and suppose such a relation lawful. The matter occurs in one of the following cases:

1- Doubtful sexual intercourse by those who were not aware of the validity of their marriage because of being in ignorance of the precept or matter 

2- Sexual intercourse by those who have no power of discrimination like a person who is asleep, unconscious, drunken or mad

3- Sexual intercourse by a person who has been forced to unwillingly 

        One of the cases that a baby is developed out of the family and can belong to his natural parents a baby born by means of gestational surrogacy who is known legal. The baby born by gestational surrogacy isn't illegal since the principles for legal intercourse are as follow: 

1- There is a conjugal relationship between spouses

2- A sexual intercourse occurs 

3- The baby's born after sexual intercourse 

    Obviously, by intercourse the mixture of husband's sperm and wife's ovule is meant not merely the usual intercourse. 

    To be legal, it's essential for a baby to be related to his parents
 because what is important is that life-germ is related to spouses and this occurs here. 

    When talking about genealogy it can even be said that nothing can relate the matter of illegality and the matter of belonging to none of spouses. That is, if it is supposed that a baby is illegal(adultery), some of jurists believe that a bastard is related to adulterer and adulteress and only inheritance is exception for special reason.
 - Bojnordi, Alqava'ed-al-feqhiyah 46/4) 

     The late Ayatollah khouee says about a baby who's related to sperm's owner in fecundation with a stranger's life-germ:" If such a thing occurred, the woman became pregnant and then the baby was born, the baby belongs to the sperm's owner and entire the genealogical precepts are constant for both of them since a bastard is deprived of inheritance not a child by means fecundation 

Again he knows a baby born by means of lesbianism related to the life-germ's owner.
 

    There are two traditions saying:

انّ اشدّ الناس عذاباً يوم القيامه رجل اقرّ نطفتهُ في رحم يحرم عليه"" 
1-Verily, the most tormented of people in the Day of Resurrection is one who pours his sperm into a woman's womb who's not lawful for him. 

2- Nothing's worse than this that a man pours his sperm into a woman's womb illegally.

These two traditions can’t be used to prove that a child who’s born through surrogate womb would be illegal. 

    According to the time of the traditions mentioned above, it can't be said that the word life-germ refers to fecundated ovule since at that time there was no means of getting ovule from the ovary and pregnancy out of womb. So how can we say that the prohibition of letting life-germ in the fore-mentioned traditions means the prohibition of letting the fecundated ovule into other woman’s womb? 

    The words sperm and water in traditions refer to man and the following stages growth are excluded (fecundation with woman’s ovule and the beginning of cell division).

    In addition to the basis of acquittance and lawfulness such an action is lawful and as a result genealogy (relationship) will be proved.

There must be reasons for illegality. Otherwise, legality would be proved. 

    In this article, illegal child is just one who’s born through adultery and other cases are not included. 

In conclusion, Islam legislator has not created a civil law anything rather than what is in the community and only has interfered the area of bastard and related genealogy and precepts. So, based on the fundamental criteria and rules about the cases except adultery, it should be said that relationship is both literally and conventionally legal. 

    Now that it’s been clarified that conventional and literal relationship is essential, these  questions are raised: what’s the criterion for relating child to someone as a parent? Are merely contract and authority enough? In other words, does a legislator distinguish someone’s parents or the criterion is genetic and real? It would be easy to distinguish child’s legal state after responding the questions above.

Origin of the Relationship between a father and his child 

    Medicinally, the origin of foetus from the side of father is the sperm in man’s water and there’s no doubt about it. On the other hand, civil laws also know the genesis of one person from the other as a criterion for relationship between a couple of people and accordingly extract the title of relationship (genealogy) to describe this genetic and real matter. 

    In the generous Kor’an it is stated that the origin of man and criterion for kindship (relationship) is life-germ which has finely expressed as follow:
و هو الذی خلق من الماء بشراً فجعله نسبا و صهراً... " " 
“It was He who created man from water, and gave him kindred of blood and of marriage…”

    There are two interpretations for the word water:

The mere water, that is, the origin of living things is mere water. The following verse of Kor’an confirms this:

و جعلنا من الماء کل شی حیّ  

“And We made every living thing from water.”

life-germ, that is, man has been created from life-germ. This is confirmed through the following verse of Kor’an: 
" انّا خلقنا الانسان من نطفه امشاج...."

“We have created man from the union of the two sexes…” 

    The late Allamah Tabatabaee supports the latter interpretation.
 

    So it can be concluded that genealogy (relationship) from the side of father, conventionally and literally means an authority relationship which is extracted from the creation of child from man’s sperm and life-germ. 

The origin of the relationship between a mother and her child 

    There are several theories about the criterion of the creation of child from the mother side: 

Some of the jurists believe that the criterion of the relationship between a child and her mother is childbirth. 

Some others say that two factors are influential for the creation of child, one the creation from ovule and the other, carrying foetus and the childbirth by mother. One having both features would be mother.

The third group considers the creation of child from ovule as the criterion of kindship (relationship).

     The Argument of the First Group:

    Basically, at the time of the revelation of verses and issuance of traditions, people had no new medicinal information that child is formed by the fecundation of sperm and ovule. They thought that woman’s womb was a container for the growth of foetus and the woman owning the womb was mother. This indicates that their judgment was based on childbirth, that is, a woman giving birth to a child was called mother.

    Confirming their theory, this group has argued based on some verses. The first and the most important verse that they all relied on is this: 

ان امهاتهم اللاتی ولدنهم" 
“They are not their mothers. Their mothers are those who only gave birth to them.”

    This verse considers the women giving birth to a child as mother, whether owns ovule or not. 

Another verse:

" و وصّینا الانسان بوالدیه احساناً حملته امّه کرها و وضعته کرهاً" 
“We have recommended man to respect his parents; with much pain his mother bears him and gives birth to him.” 

In the above verses, Allah introduces mother in this way:

    It is mother who gives birth and bears the pain of pregnancy. So in other words, if a woman doesn’t carry and give birth and bear the pain of pregnancy, she won’t be a mother. 

The Argument of the Second Group:

    This group believes that the relationship and genealogy between a mother and her child depends on two factors:

The genetic and inheritable relationship between a mother and her child which is made through ovule 

The birth and custody relationship made through womb 

So when ovule belongs to a woman who’s not responsible for bearing and another woman bears foetus, none of the factors mentioned above are applicable and none of the women are mother.

  Some of the supporters of this theory believe that both the owner of ovule and womb are considered as legal mothers since woman’s womb is one of the two parts a foetus is made of and foetus grows in it and child will be born of it. 

 The Argument of the Third Group:

    They believe that conventionally the criterion of being a mother is the same as that of being a father. Conventionally, a woman who shares the first stage of creation, giving existence and genesis of foetus is supposed as mother. Such a woman is not anyone except the owner of ovule. Because her ovule plays a role in the first stage of child’s existence and the life-germ consists of sperm and her ovule. Following this stage, food and physical and emotional growth and development of the foetus has no roles except in the continuity of existence and growth. 

    The majority of Shi’ite jurists including Imam Khomeini 
 and Ayatollah Sistani believe the same.
 

    However, both of the women, that is the owner of ovule and the owner of womb, are genetically and really related to child. But which of these relationships is one between a mother and her child?

    Medically, the origin of the cells of the foetus from the mother side is woman’s ovule and woman’s womb also plays roles in nourishment, growth, perseverance and so on but it not an essential role in the origin of foetus. So child is made by woman’s ovule. 

    Out of the existence of child from the couple’s foetus, a real and natural relationship is conventionally extracted called kindship(relationship). Long ago, pregnancy and giving birth to a child was conventionally the way to recognize the origin and generation of a child and there was no other way. Pregnancy was a reason that woman’s womb played a role in foetus’ formation. But now that the origin of foetus has scientifically been proved, pregnancy is not the mere criterion. 

    As a result, if in a certain case it were proved that a woman is barren, is she  conventionally  considered as a mother just for being able to get pregnant and give birth? 

    While on the other hand, sometimes a woman can not risk on giving birth to the child to avoid her death, immature child, or the risk of life for both herself and child. So through a cesarean operation, the foetus is taken out of her womb and is developed in an artificial womb under certain conditions. Conventionally, there is no doubt the woman bearing the child and owning the womb is known as the mother and that’s because the origin of child’s existence is conventionally something rather than merely giving birth. The same criterion is accepted by the legislator of Islam and in the fore-mentioned verse of Kor’an
, the origin of life-germ is relationship. 

    There are other verses of Kor’an refer to this fact that the creation of man is based on life-germ which is formed by the sperm and ovule containing two waters.

   It is recommended in some traditions to marry the women from a certain place if you prefer a brave spouse.
 It is figured out that such women’s ovule contain this feature and this has genetically proved that DNA carries the hereditary qualities and giving birth doesn’t bring us bravery. 

Critique of the Theory of the First Group:

They have relied upon the following verse of Kor’an:

"انّ امهاتهم اللائی ولدنهم"
     But it doesn’t denote what they mean since first, it has no absoluteness and it is to disprove the delusion of those who thought their women became their mothers just for “Zehar” (a kind of divorce) and then they got illegal to them for ever. So the religious conception is not verbally “mother”.

    Secondly, the word “child” literally means something that gets out of something else and all the word’s derivations mean the same. 

    Accordingly, the verse of “Zehar” means that your mothers are those who gave you birth and your wives are not considered as your mothers for they didn’t give you birth. So the verse not only doesn’t denote women’s pregnancy in order to prove that the criterion of being a mother is giving birth but also indicates that the origin of child is the owner of ovule, that is mother and undoubtedly, bearing the foetus and giving birth isn’t thought as the origin of child’s existence. In different traditions confirming this, “father” is known as “parent” while father doesn’t give birth but is creator. For instance, in the following verses:

“…by the begetter and all whom he begot.”
 (Ibrahim and Isma’il) 

“If you spare them, you’ll mislead your people and beget none but sinners and ungrateful ones.”

“… and fear the day when no parent shall avail his child nor any child his parent.

    Furthermore, in Kor’an the word “deliver the burden” is used for childbirth. The fact that “birth” is used for “childbirth” refers to the Persian language. In the following verse Allah uses the word “deliver” for “giving birth”:  

“And when she was delivered of the child, she said: “O’Lord, I was delivered of a daughter”.

And the following verse:

doesn’t denote that a mother is someone who bears and gives birth or bears the difficulties but reminds man that when he was a foetus, his mother bore and gave him bith; so give them respect. In addition, based on these traditions, the equivalent of mother for pregnant woman, before childbirth would be right but not afterwards. In the above verses, the ideas of bearing and childbirth were mentioned and that’s because of generality, it was always the same at that time. 

  In short, the fore- mentioned verses can’t support the religious conception of mother in order to say: Whoever has given birth to you will be your mother. 

   Moreover, mother literally means “ the origin and essence of everything”. It’s obvious that the origin of child is the life-germ formed by sperm and ovule. So only the woman who is the owner of ovule is called child’s mother. 

The Argument of the theory of the Second Group: 

    This theory considers both the owner of ovule and owner of womb as mother. It’s obvious that the theory is incomplete based on the theory of the first group and the explanation for the theory of the third group. In addition this is an unusual and odd matter, is not conventionally supported and has some problems and consequences.

For example, when a child feels he has two mothers, he’ll suffer from emotional problems and it’s questionable for him. So it seems the third theory is right and the real mother is the owner of ovule although the owner of womb also relates to the child and the question of Mahramiat is raised. Other situational precepts won’t be included that will be discussed later. 

The Financial Effects of kindship: 

    After the meaning of relationship and that of paternal and maternal, the child born through surrogate womb is clarified, it’s time to analyze the effects of this relationship. The effects are of two types: financial and non-financial. By financial effects, inheritor’s expenses is meant and by non-financial effects, marriage, custody of child is meant. 

    First, the non-financial effects will be discussed. 

Consequences of consanguinity(kindship)
After clearing the meaning of the consanguinity(kindship) and both Paternal and maternal consanguinity of the child born through the surrogacy, we should discuss the consequences of this consanguinity.

These consequences can be divided into two categories:

Financial consequences 

Non financial consequences

By financial consequences are meant maintenance and inheritance and by non financial consequences are meant marriage, custody, guardianship and education.

At first the financial consequences will be discussed. 

Financial consequences 

Maintenance: 

It is obligatory for fathers to maintain sons and daughters, how low so ever. 

As we proved previously the owner of the sperm is the real and legal father of the child so he should maintain this child, if the father dies or is indigent the paternal grandfathers will be liable for maintenanse and if the Paternal grandfathers is dead or indigent the mother will be liable for maintenance. 
With respect to the maintenance of the child in the womb we can say that the father e.i the owner of sperm should maintain him, as fetus can not be nourished directly through mouth. The maintenance should be given to the surrogate mother. 

Inheritance 

According to Islamic law there are two causes of inheritance a. blood relationship (al –
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b. marriage concluded by a valid contract. 

We can bring these two causes under two heads: 

Consanguinity (nasab) and affinity (sabab). By nasab is meant blood relationship by sabab is meant marriage. 

Blood relationship is established between two persons through legitimate birth when one of them is a direct descendant of the other (such as fathers how high so ever, and sons of a third person (such as brothers and maternal and paternal uncles).

The first group between whom is mutual inheritance are father, mother. children and grandchildren. 

Now we should determine the mutual inheritance between, the child borned through surrogacy and the owner of sperm, ovule and surrogate mother. 

Mutual inheritance between 
The owner of sperm and the child 

According to the previouse discussion, the owner of sperm is the real, and legal father so the mutual inheritance is between him and this child. 

If the father dies while his wife is pregnant. The distribution will be postponed, if possible. Till childbirth, otherwise the share of two male children will be withheld for caution's sake. 

A child in the womb will inherit on condition of its being born alive. 

Mutual inheritance between The owner of ovule and the child 

As it is proved that between the owner of ovule and the child born through surrogacy is blood relationship and she is it mother there is mutual inheritance between them. 

Mutual inheritance between  surrogate mother and the child 

As we mentioned previously surrogate mother is not the real and Ligal mother and there is not any blood relationship between them. So there is not any mutual inheritance between them, because the causes of inheritance are blood relationship (consanguinity) and marriage (affinity). 

Non – financial consequences

Here we should discuss the relationship between the child born through surrogacy and the owner of sperm, the owner of ovule and the surrogate mother, regarding marriage, custody, guardianship and education. 

Marriage 

Relationship between the child and the owner of sperm regarding marriage 

When a child who originated from the sperm of a person there will be blood relationship between them and this baby is his child. and his offspring. It is prohibited to marry father with his daughter. It does make no difference between the child born through the legitimate intercourse and illegitimate intercourse, because of blood relationship between them. The famous shi'i jurists regard marriage with a daughter by fornication as prohibited as one with a lawful daughter. 

Because, they say, the daughter by fornication is born of his seed and is therefore considered his daughter in the literal sense and by the society in general. 

Relationship between the child and the owner of ovule regarding marriage 

There is blood relationship between her and this child. 

So matrimonial relationship is prohibited between them. 

Relationship between the surrogate mother and the child regarding marriage  
As we discussed already that the surrogate mother is not the real, and legal mother but we can not say that she can marry this child because some of the jurists believe that surrogate mother is like foster-mother. According to this tradition that say: that which becomes prohibited 
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 due to consanguinity becomes prohibited due to fosterage fosterage includes the same limits of relationship prohibitive to marriage as consanguinity. So when foster-mother can not marry this child, with greater reason surrogate mother can not, because she carried it for 9 months in her womb and it was as a part of her and a sentimental (emotional) relationship materialized between them, in addition, it is not acceptable morally.
Some other jurists although do not believe that the foster-mother and the surrogate mother adike, but they believe that it is prohibited to marry this child. 

Custody 
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Custody has no connection with guardianship 
[image: image4.wmf](

)

yah

a

wil

 ove the ward: it is limited to the care of a child for its upbringing and protection for a period of time during which it requires the care of women. Custody is the right of the mother, the period of custody for a boy is 2 years and for a girl 7 years. After this, the custody shall lie with the father until the girl reaches the age of 9. and the boy the age of 15, thereafter they can choose to live with one of parents. 

If the mother dies or becomes insane, or becomes divorcee and has married a stranger, the custody shall lie with father. 

In this case we can say that the father diverts the custody to the surrogate mother and pays the fee (expenses) of the custody.
 Guardianship2
A minor is considered legally incapable. It is obvious that a legally incapable person needs a guardian to attend to the things concerning which his disability has been declared, and to manage them as his representative.

The guardian of a minor is his father and the paternal grandfather simultaneously, in a manner that each is entitled to act independently of the other. 

Though the act of whoever precedes acquires legality, in view of that which is necessary, if both act simultaneously in a contrary fashion, the act of the paternal grandfather will prevail. If both are absent the grandfather's executor's acts will prevail over those of the father's executor. When there is no father or paternal grandfather nor their 
 executors the guardianship will be exercised by the judge. 

As we mentioned previously the owner of the sperm is real legal father so he should be the guardian of the child born through surrogacy, neither the owner of ovule nor surrogate mother has any right in this regard. 

When a minor matures mentally an attains puberty he becomes and adult and all his dispositions become enforceable. 

Education 

Parents as for as their ability should educate their children. 

Regarding the child born through surrogacy, its father and mother are the owner of the sperm and the ovule. So its education is their duties. If the foster-mother is its custodian, therefore she should educate it.
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