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The Role of Islamic Sources and Fatwa’s in Criminalization

Sayyed Mohammad Hadi Ghaboolr 1 Jorafshan’

After the victory of the Islamic Revolution of Iran, one of the most
controversial issues in the criminal legal system of Iran has been the role of
slamic sources and fatwa’s in criminalization. The fundamental question is that
whether the Islamic sources and fatwa’s can be considered as one of the main
sources in criminal law.

According to the principle of legality of crimes and punishments, a conduct
cannot be considered as a crime as long as it is not criminalized and the judge 1s
not allowed to issue a verdict on the case by referring to reputable Islamic
sources and valid Fatwa’s. It seems that Article 36 of the Constitution limits the
scope of Article 167 of the Constitution to civil matters. Therefore, only in civil
matters the judge is allowed to base his verdict on Article 167 of the
Constitution. According to the Article 4 of the constitution, all laws and
regulations must be based on Islamic criteria. This principle governs all the
articles of the Constitution. The present study, using a descriptive-analytical
method, concluded that as long as a conduct is not criminalized in codified laws,
it could not be considered as a crime and consequently is not punishable. But
Islamic jurisprudential sources can be referred widely in determining concepts

incorporated into criminal law based on Islamic jurisprudence (Fighh).

However, gi"fﬂ‘ﬂ the lack of iﬂ!ﬂgri[}' and Cﬂl’lSiStE:nl:}' in our criminal Iega]

system, such claim will be fragile.
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