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ABSTRACT

The Islamic Revolution of Iran can be
considered one of the greatest contemporary
revolutions and one of the most important
social events of the twentieth century. Amid
the most important consequences of this
revolution was a fundamental change in the
criminal law of Iranian society. Among the
most important of these laws, we should
mention the law of Hudud and Qisas and its
regulations (1982). A law that, by recognizing
corporal punishment, contradicted the notions
of human rights and was the representative of
the "famous reading" of the criminal theory
of Sharia. In this regard, the fundamental
questions arise: what could be the reasons for
passing the criminal law based on the Famous
reading, which resulted in conflict with
human rights? The procedure that despite the
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formative and substantive differences of the subsequent laws with the
mentioned law, the Islamic Penal Code of 1991 also adopted it, and now
the Islamic Penal Code of 2013 inherits it. However, there has been a
considerable religious capacity to consonance Islamic law with human
rights achievements. Also, the legitimacy of different types of corporal
punishment from a religious perspective is questionable. In addition, the
executionof corporal punishmentisassociated with adverse consequences,
such as provoking "Islamophobia". The research findings show that the
use of Famous readings about corporal punishment in the post-Islamic
Revolution wasn't solely based on the ruling party religious concerns,
but also on political and socio-cultural factors who legislature make a
decision upon it. Among the most important principles in this regard, we
can mention the idea of forming a holy society under the rule of God,
protecting Islamic civilization against the modernity achievements, will
and collective conscience and finally protecting political and religious
power in Islamic societies.

Keywords: Islamic revival, Hudud, Human Rights, Qisas, Collective
Conscience.
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Extended Abstract]

Iran's Islamic Revolution is widely regarded as one of the most significant
contemporary revolutions and social events of the twentieth century. One of the
most visible consequences of the revolution was a fundamental shift in Iranian
society's criminal law. The Hudud and Qisas law and its regulations approval
are among the most fundamental of these laws (1982). This law violated human
rights values by recognizing corporal punishment and represented the "popular
reading" of criminal law. In this regard, the key question arises: what could be
the primary reasons for the adoption of a criminal law based on popular
reading, resulting in a conflict with human rights?

The current research reflects the fact that application of the famous reading
in the Law of Hudud and Qisas and its regulations (1982) and the continuation
of this process in the Islamic Penal Code of 1991 and 2013 with all the changes
that have seen compared to the law of 1982, it is not solely based on religion,
but political, cultural, and social factors are also involved, although the role of
these components in each period has not been the same. Therefore, the current
study from a historical-sociological perspective considers the application of
popular reading about corporal punishment in post-revolutionary society to be
based on four factors.

The first was to establish a holy society. In this sense, it is feasible to create
a utopia devoid of crime in the light of God's sovereignty by depending on the
formation of religious rulings such as the execution of hudud and qisas. One
of the requirements and signs of a "pure" Islamic administration, according
to this approach, which might be considered the foundation of following
Islamic criminal legislation, is the absolute and assured fulfillment of divine
orders. In this sense, halting at religious judgements, which are undeniably
good and beneficial to Islamic society, is only achievable by depending on
intra-jurisprudential capacities such as the presence of a secondary title on
the initial decision. In this regard, because God is all wise and aware, there is
no question that his rull on the matter at all times and places have a positive
influence on Islamic societies, resulting in the purging evil from Islamic
civilizations. According to this viewpoint, corporal punishment has a temporal
and trans-temporal nature and character that must be precisely and totally
carried out in Islamic society.

Moreover, the famous reading was the protector and guardian of Islamic
civilization and the symbol of the fight against the achievements of modernity
in order to protect Islamic civilization. The leaders of Iran's Islamic community,
who considered their identity and existence in the face of the West as fragile
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and eroding, had to face it using this strategy, which appears to have been taken
into account by the legislature in following laws. In this opinion, a legal system
must be presented in an Islamic community at all times who has nothing to do
with Western values such as the right to life and corporal punishment Because
it seemed that the West has attempted to dominate Muslim beliefs and reject
Islamic law by inventing new notions, so efforts must be made to revive this
tradition by resurrecting the tradition and text. While popular recitation ensures
respect for the tradition, that is, earlier jurists' opinions, the majority of the
concepts and principles of this recitation follow in the footsteps of previous
scholars in such a way that it appears that the jurists of previous ages have
resolved all fundamental issues, and it is no longer possible to act against the
majority, and no one has such authority.

Furthermore, the role of Iranian society's collective conscience should not
be overlooked in the unplanned rebirth of popular reading after the revolution,
while the collective will play some part in the later revisions in the Islamic
criminal law. In other words, the use of popular recitation in the aftermath
of the Islamic Revolution was completely consistent with the socio-cultural
identity of the Iranian Muslims of the period, who may have served as a symbol
against the West; a sign that distinguished "us" from "them." It should be
highlighted that the popular reading would never have been able to determine
the desired function of government if it had not been accompanied by the
confirmation of the national will. Documents relating to public approval of the
application of corporal punishment in public in post-revolutionary Iran provide
evidence of the aforesaid. The collective conscience, undoubtedly, supported
harsh treatment of violators of Islamic ideals and values rooted in their mental
and psychological reservoir. It's worth noting that the famous reading was first
given to Iranian culture when social forces defeated the Western-influenced
monarchy and were ready to implement Islamic law's norms. As a result, from
that time till now, sacred values accepted by the majority of society, as well as
empathy and public opinion in dealing harshly with offenders and criminals, led
to legitimize and tolerance of corporal punishment.

After all, the famous reading has long served as a protective barrier for the
ruling parties. In other words, in addition to protecting Iranian Muslims' cultural
norms and values, popular reading also defends the regime's official norms and
values and has a "declarative" character. Thus, disobeying the government's
orders and directives is met with the most severe criminal consequences. so,
the famous reading can also be viewed as a demonstration of the government's
authority in the light of religious texts; a show that was accompanied by public
approval during the confusion of the revolutionary atmosphere. At the same
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time, the use of popular reading restored the clergy's diminished power in
Islamic society during the Pahlavi era and continues to do so today, as it could
impose maximum restrictions on citizens' private and public life by imposing
certain rulles to have a gripe over the people. Orientation on this basis seems to
have permeated other subsequent laws.

For example, the legislator in the fifth book of the Islamic Penal Code
(Ta'zirat) approved in 1996, has considered many behaviors Hirabah. Also, in
the Islamic Penal Code of 2013, talk about the criminalization of disobedience
(Baghy) and the separation of Hirabah and (Mofsed-e-filarz), and has provided
a broad interpretation of (Mofsed-e-filarz). Also, with the passage of Article
220 of the above law, it has provided the basis for punishing crimes such as
apostasy in order to suppress dissidents.

Finally, the authors believe that the Iranian penal system has been caught
in the ideology of leaders who, regardless of the function of punishment, insist
on its implementation for non-religious purposes just to stay authoritative in
today's modern world. they Show a clear opposition to the universal desire
to abolish corporal punishment. However, it appears that skepticism about
Western rights must be set aside, and human rights achievements must be
viewed as topic who rooted in human nature, to which every conscious
mind has a rational and heartfelt inclination. As a result of this approach, the
popular reading of Shari'a criminal theory in the modern world, which can be
considered the era of "criminal convergence," has been rethought. Because,
in today's world, governments must act in accordance with a set of universal
international principles and rules such as dignity, justice, equality, and so on,
and take steps to change laws and regulations on that direction As a result, it
should be done within the framework of legal and religious capacities, such
as relying on unpopular but valid jurisprudential opinions that can be used in
light of the fourth principle of the constitution to repeal laws and regulations,
as well as rules like "Prohibition of Hudud execution in enemy territory." the
“Prohibition of Hudud execution in the Age of Occultation”, the “Rejection of
Way (Nafy al-Sabil”, the “Prohibition of making people hate religion”, and the
“Concomitant with the rule of reason and sharia” the human-rights-based penal
system.
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